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1. Introduction

The special terminological problems involved in the translation of
legal texts are by now fairly well known. They have their root in the
difficulty of applying to this sphere one of the basic tenets of success-
ful terminology work — namely, the need for a comparison of the
system of concepts as between one language (more precisely, cul-
ture) and another (Picht and Draskau 1985; Hohnhold 1986). The
institutions of the various legal systems around the world can differ
vastly from one another, particularly where the one system is as-
signable to the Roman law tradition (e.g. the Federal Republic of
Germany) and the other to the common law tradition (. g. England
and Wales). To take just one example: even as “obvious™ a transla-
tion as “prosecution” for “Strafverfolgung™ fails in fact to convey an
essential conceptual difference — the German procedure is governed
by the principle of mandatory prosecution (Legalitiitsprinzip/legality
principle), the English one by the principle of discretionary prosceu-
tion (Opportunititsprinzip/expediency principle). It was no doubt
just this kind of difficulty which was being referred to when, at the
opening plenary session of the 1. Deutscher Terminologic-Tag, a
plea was made for the holding of a Sp(‘:CIa] conference on the prob-
lems of “vergleichende Terminologie™.

In the following, I am going to try and throw some light on the
difficult decision-making process involved in the terminology of legal
translation. To do this, I propose to take a particularly knotty pro-
blem from this field (one which is occasionally the topic of queries [
get from other translators) — namely, the English rendering of the
German “Rechtsverordnung”™ — and to attempt to establish criteria
which will permit us to arrive at a satisfactory translation.

2. “Rechtsverordnung”
Creifelds (1983) has the following to say about the “Rechtsverord-
nung™:

Rechisverordnung ist eine allgemein verbindliche Anordnung fiir
eine unbestimmite Vielzahl von Personen, die nicht im formlichen
Gesetzgebungsverfahren ergeht, sondern von Organen der vollziehen-
den Gewalt (Bundes-, Landesregierung, staatliche Verwaltungshehir-
den, aber auch Selbstverwaltungskérperschaften) geseizt wird. Die
Art des Zustandekommens unterscheidet die Rechisverordnung vom
formellen Gesez, ihr allgemeiner Inhalt von dem auf die Regelung
eines Einzelfalles gerichteten Verwaltungsaki, ihr Wesen als Rechis-
satz von den nur verwaltungsintern wirkenden Verwaltungs-
vorschriften. Da sie Rechisnormen enthilt, ist die Rechtsverordnung
Gesetz im materiellen Sinn. ... ein formelles Gesetz kann die voll-
ziehende Gewalt zum Erlaff von Rechisverordnungen erméchtigen.

. Unzulissig ist ... die Ermiichtigung zu . gesetzesvertretenden™ Ver-
ordnungen 8. einer selbstindigen und urspriinglichen Regelung
einer Materie; Rechisverordnungen diirfen nur zur Durchfiihrung
und zur inhaltich bereits vorgezeichneten Ausfiillung und Ergiinzung
des formellen Gesetzes ergehen.

The language professional coming new to the field of German-
English legal translation quickly discovers that this coneept is most
frequently rendered in English translations enjoying some sort of
official status by “ordinance™. Examples are legion: it will suffice
here just to mention the translation of the Federal German *Arbeits-
forderungsgesetz” (Employment Promotion Act) done by the Inter-
national Labour Office (e. g. section 3 (5), sections 108 and 109) and
of the Federal German “Gesetz gegen Wettbewerbsbeschriin-
kungen™ (Act against Restraints of Competition) contained in F.-K.,
Beier et al. (1983) (e. g. sections 33 and 109). What justification is
there, then, for using this term in English translations?

Let us start by considering legislative practice in the United King-
dom. An ordinance here is a comparatively rare and highly speciali-
sed form of legislation, as is made clear in Martin (1983):

ordinance n. One of the forms taken by legislation under the roval
prerogative, normally legislation relating 1o UK dependencies.

The term also has an archaic ring about it, as evidenced by the
observations made by Walker (1980) and Padficld (1981:16).

Moving to the other major English-medium legal system, that of
the United States, we find that Farnsworth (1983:57) has the follow-
ing to say: “Municipal enactments, commonly called ordinances, are
usually of only local interest.” In fact, Farnsworth (loc. cit.) places
ordinances, together with municipal charters, rules and regulations,
on the eighth and bottom rung of his hierarchy of US legislation.
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(As regards the notion of hierarchy: I do not intend here to get
bogged down in unnecessary details of the relationship between
regulatory provision at the federal level and that at state level, either
with regard to the United States or to the Federal Republic of Ger-
many.} And should we choose to regard Farnsworth only as a per-
suasive authority, then the United States Code Annotated (Title 5
§ 5520) is, to continue the legal idiom, surely a binding one. This
section, dealing with city or county ordinances providing for the
collection of employment tax, contains under (c) (3) the following
definition:

‘ordinance’ means an ordinance, order, resolution or similar insiru-
ment which is duly adopted and approved by a city or county in
accordance with the constitution and statutes of the State in which it is
located and which has the force of law within such city or county.

It can thus be seen that although ordinances do indeed have “the
force of law™ in both the United Kingdom and the USA (cf. Crei-
felds (loc. cit.): “Rechissatz™), there must nonctheless be strong
reservations about employing the term as a translation of “Rechts-
verordnung™ if we take the notion of “system™ as a criterion. Whilst
“Rechtsverordnung” is a middle-order concept in the Federal Ger-
man regulalor) hicrarchy (it has above it “Verfassungsrecht” and
ordinary “Gesetze”, and below it, the “Verwaltungsakt” and the
“\"'crwal!ungsvomchrift") and can relate furthermore to virtually
any subjl.,tt-mdllcr “ordinance” in both England and the USA is a
lower-order entity’) — in the former country because of its restricted
scope and frequency, in the latter because ::t’ its lack of importance
relative to other types of regulatory provision.” 4

Thus far, the issue seems fairly clear-cut: the differences between
the German and the English-language concept outweigh the sim
ties. Before we can start to draw conclusions for our work as i-
nologists, however, we must first answer another question: are there
any English-medium legal systems in the world which employ the
term “ordinance™ in a sense which differs from that understood in
both the USA and the UK?

Research into this point produces an answer which is really only
the start of the terminologist’s problems, not the end: namely, “yes™!
The WIPO (World Intellectual Property Organization) document
PACICE/1/2, relating to a meeting of experts on industrial property
protection, contains in Annex 1 a “List of Selected Trademark
Laws”. There, on page 3, under (g), we find entered for Hong Kong:
“Trade Marks Ordinance 1954 (revised edition of 1964)”. The con-
text makes clear that in Hong Kong, an ordinance is at least equiva-
lent in status to a “Rechtsverordnung™.

3. Conclusions

Faced with the kind of terminological decision we have here, we
need to look carefully at the communicative situation, and at one
clement of it in particular: the addressee. Putting it simply, it boils
down to a question of reader-expectancy: where we know that the
recipient of our translation is familiar with an English-medium
system of law in which “ordinance” is a middle or higher-order con-
cept (as in Hong Kong), we can justifiably use this term to render
“Rechtsverordnung™. In the other two cases which may occur, how-

:r — that is, the reader of our translation is known to be most
ar with an English-language legal system in which “ordinance™
is a lower-order concept, or the audience is so wide and varied as to
be unspecified — we need to find another term. The question, of
course, is whar!

Let us look again at the two major English-medium legal orders
and see whether either of them offers any help here. In the UK, the
form of statutory provision which has grown most sharply in volume
in recent years is delegated legislation. Martin (op. cit.) defines this
as follows:

delegated legislation (subordinate legislation)

Legislation made under powers conferred by an Act of Parliament
(an ('mh‘!.’mg statute, often Laﬂed the parent Act). The bulk of delega-
ted leg is gover : it consists mainly of . . . instruments
of various names . . . made b} ministers. Its prrmﬂr‘v use is to
supplement Acts of Parliament by pﬂ‘.i(‘l‘”l."!ix the detailed and techni-
cal rules required for their operation; unlike an Act, it has the advan-
tage that it can be made (and later amended if necessary) without
taking up parliamentary time.

The similarity with the Creifelds’ definition given above is unmis-
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takable (cf. also Creifelds’ observation: “Das Institut der Rechtsver-
ordnung hat in ncuerer Zeit groe Bedeutung erlangt, weil es den
zeitraubenden Weg der Gesetzgebung erspart und schnellere Anpas-
sung der Rechtslage an verdnderte Verhiltnisse ermoglicht.”). Con-
sequently, [ see no good reason for not adupting “delegated legisla-
tion™ as a rende £ of * R(.chlwcrurdnurlgt.n where the latter is
used as a gn.m.ralw ive term. “Del legislation™ I prefer to
its synonym “subordinate legislation™ for the snmplc reason that 1
have actually found the former, but not (yet) the latter, used in texts
with an international circulation — namely, Council of Europe docu-
ments (see for example the judgment of the European Court of
Human Rights in the Deumeland case, § 66).

This still leaves us with the problem of what to do when “Rechts-
verordnung™ has specific reference.”) The most important form of
delegated legislation in the UK is the statutory instrument, the latter
being known up to 1948 as statutory rules and orders (Walker op.
cit.). If we look a little more closely at the term * slalulory order”.
we notice mmctl\lng rather i ing: its two ¢
(statutory + order) form a neat semantic fit with thosc of “Rechts-

medium system of law known to us. Again, the phenomenon of

“ereative terminology™ — filling a gap, which will not always be the
same as text exegesis — is probably common to all the soft sciences,
which in turn suggests that there is indeed a good case which can be
made out for a major conference to look at the special difficulties of
those of us working in these “high risk™ translation areas!

4. Notes

') The choice of expression was, one, since as we have
already indi all wrk ‘What was meant
Imwcw:r clear cnmlgh' Another mccnl conference which dealt with the specific pmt»
lems of l\.pl' inp lar the “eontract”, was the 12th. annual

i the i iation for Language and Busine I|cld at Mons,
Belgium, in '\nw:mbcl 1986 on the theme * Qynup and diversity i . law and
l.ulguage {see the report in “Language Monthly™, No. 39, I'.lucelnls\rl'ﬂiﬁ p I‘i} “Text
exegesis” was there proposed as a way of gxmng mum:l these problems.

) 1t was puharn this status di the 1 [lhc (-mml
gmu [ c Law - published by llu: Pu‘ss :md lnfonnatwn Dffice of 1

German G ) 1o render “Rech ith h:l\rm Ilw [nrlx

of law™ {e.g. Article 8. There are two points 1o e made about this: firstly. in a formal

SCNSC, oﬂlmanﬂ: having the forec of law” is a little on the unwicldy side, especial

needs to be used frequently; secondly, and more importantly, as regards substance, we

I|a\'e alrtady demonstrated that ordinances do indeed have the force of law, so the

loyed here is actually tautologic

a rather

verordnung” (Recht + Verordnung). The ic tr y of
the term, lacking in the more modern expression stalulor}f instru-
ment”, obviously commends it from the point of view of internatio-
nal comprchcnsi lity, and in fact, 1 have found it used in two trans-
lations, one of major significance = that of the German “Biirgerliches
Gesetzbuch™ (Civil Code) done by Forrester et al. (e.g. section
1615f (2)) - the other also by no means unimportant: that of the
Federal German “W. 2" (Trad k Law) pub-
lished in an issuc of the WIPO review, “Industrial Property”™.®) The
first is notable for the fact that it is an American work, so we can
assume that the term “statutory oder”™ must be readily und 1-

%) There are, in fact

istorical exceptions to this in the USA - in other wonh |||-l:n1:c-:

where an ordinance is indeed a picce of legisl of no small signifi
ing cxample of this is probably the Territorial G L i of
1787. A similar position obtains in the UK also if we take a historical perspective (see the
entry in Walker (op. cit.}). [t will, | hope, be reasonably clear, though, that my approach
in the present anicle is syncl\mmc rather than diachronic: that is, I am only concerned
with the term inance” as used in a modern legislative context.

*) Walker (np cit.). in his entry on “ordinance”. points out that delegated legislation i
France can in fact take the form of an “ordinance™ (“ordonnance”). To use this term in
an English text, however, and to expect the reader to attach a French meaning to it, is -
to put it mildly - probably rather an unreasonable ap;mnach

*) 1t 1s worth mentioning, too, tha “statutory order™ is also given in the Romain dictionary
as |I|c penultimate suggestion in a fairly lengthy list of proposed translations of

able to anyone with a US legal background. The second — unfortu-
nately! — is notable for the fact that the translator blots his copybook
by translating “Rechtsverordnung” in section 36 subsection | as “sta-
tutory order”, and then unaccountably following this up by transla-
ting the same German term in section 36 subsection 2 as “ordi-
nance”! As a final point, I should perhaps mention that in the UK,

“statutory order” is by no means as obsolete a term as I may have

inadvertently suggested — in fact, it still occurs today alongside “sta-

tutory instrument” (see for example the statutory instrument repro-

duced in Padfield (op. cit.: 393)).

Summing up, I would like to make the following points in relation
to the translation of legal texts:

(i) The elaboration and consolidation of legal terminology for
transl purposes d much ¢ research and
constant reference to original texts in both source and target
language.

(ii) The choice of one term rather than another will in some in-
stances be determined by reader-expectancy (some may prefer
to call this “reader-experience™ or “reader-background”™). In the
present article, this has been cxcmEIificd by the choice between

“ordinance” and “statutory order”.

Admittedly, both these points apply equally well to most other
forms of translation - for instance, the “horses-for-courses™ ap-
proach proposed in (ii) was described in relation to technical transla-
tion at the Johannes Gerlach “Seminar fiir Computerunterstiitzte
Ubersetzung” in Cologne in October 1985, where the possibility of
storing in a data-retrieval system customer-specific wishes with

“) A third ing of ™ which one COmes acToss is “regula-
tion” - see for mmmce m translation of the German “Gesetz gegen den unlauteren
Wetthewerh™ ( Act against Unfair Competition) in Beier et at [up cit. }(L B lau:lmn 27
subsection 2). 1 have not attempted 1o discuss th
oo gcm:ml and as such best reserved for L-c man chc]ung The
practice has possibly been influenced by the fact that "~ the only type
of T nmmunlty law Iﬂdlﬁpllhab])‘ directly applicable in al \llclnl\v:r States - are known in
German as “Verordnungen™. This, however, is a special feature of internanional law,

whereas | have been concerned in the present article to compare dewnestic s)\sIuwsu[ Iaw
Another possible explanation is that the use of “regul,

10 convey -
rubes and )

sworth's hnran.lly [Im.
very general terms and o

the federal variety indeed occupying a middle position in Fa
cit.). As | have already indicated, however, these a
ably best kept for “Regel” and “Regelung” respectivel
were translating for a purely US audicnce, | might well be tempted at least to review my
terminological practice.
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